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LICENSING SUB COMMITTEE
18 JUNE 2015
REPORT OF THE HEAD OF HUMAN RESOURCES AND DEVELOPMENT

DETERMINATION OF A PREMISES LICENCE APPLICATION FOR
ELMORE, HORSDON PARK, HEATHCOAT WAY, TIVERTON, DEVON,
EX16 4DB
REASON FOR REPORT
1.

An application has been received for a new premises licence for Elmore, Horsdon Park,
Heathcoat Way, Tiverton, Devon, EX16 4DB. Relevant representations have been
received. Accordingly, Mid Devon District Council as the licensing authority is obliged to
hold a hearing to determine the application.

RECOMMENDATIONS
1.

That this application is decided in accordance with the licensing objectives

RELATIONSHIP TO CORPORATE PLAN
1.

None

FINANCIAL, LEGAL AND RISK ASSESSMENT IMPLICATIONS
Any financial, legal and/or risk assessment implications are set out below:

Financial

If there is an appeal against the decision the Council could find itself
bearing the costs

Legal

If the decision is not lawful the Council could find itself subject to
appeal or judicial review

Risk Assessment

If the decision is not reasonably and lawfully made it could be
overturned on appeal to the Magistrates’ Court
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CONSULTATION CARRIED OUT WITH:
1.

The process of applying for these licences is prescribed by regulations made under the
Licensing Act 2003. The applicant must copy their applications to the “Responsible
Authorities” consisting of the Police, Fire Service, Weights and Measures, body
responsible for Health and Safety (Environmental Health), Environmental Health for
nuisance, the Planning Authority, the Licensing Authority, the local Director of Public
Health and the body responsible for Child Protection. If the application is submitted
online the Licensing Authority must forward it to all Responsible Authorities.
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This Council notifies the relevant town or parish council for where the premises is.
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Applicants are also obliged to advertise their applications in two ways – on the premises
so as to be visible to passers-by and in a local newspaper.

1.0

PREMISES

1.1

The premises are described in the application as being a sports and social club
established in 1947, set within four acres of land. The application then provides a
description of what surrounds the premises. Included in this description is the following:
‘The only potential noise impact to local business could be the Hotel (Tiverton Hotel). In
the past we have always consulted with them on external events that involve music and
dance. We also do a leaflet drop to local residence 7 to 14 days prior to an external
event. All Licensable activities outside will terminate at midnight’.

1.2

The premises have held a Club Premises Certificate since 2005.

2.0

APPLICATION

2.1

The application was submitted by Elmore AFC of Horsdon Park, Tiverton. For the
benefit of the Sub-Committee, when the application was initially submitted it was
incorrectly advertised. This led to this application being refused and the process starting
again. This then happened a second time when the applicant failed to place a notice in a
local newspaper. As a result, some representations were received during the incorrect
28 day period (i.e. before the ‘new’ 28 day period had started). The Licensing Authority
contacted all of those who had made representations by letter to explain they would
need to resubmit them during the new 28 day period. This is covered in more detail in
section 5.1 of this report.

2.2

In summary, the following licensable activities have been applied for: (NOTE: As stated
previously, all outside licensable activities will stop at 00:00 so later times listed refer to
indoors only)
Indoor sporting events
•
•
•

Monday to Thursday - 12:00 until 00:00
Friday and Saturday - 11:00 until 02:00
Sunday - 11:00 until 00:00

Boxing or wrestling
•

Monday to Thursday - 12:00 until 00:00
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•
•

Friday and Saturday - 11:00 until 02:00
Sunday - 11:00 until 00:00

Live music (indoors and outdoors)
•
•
•

Monday to Thursday - 12:00 until 00:00
Friday and Saturday – 11:00 until 02:00
Sunday – 11:00 until 00:00

Recoded music (indoors and outdoors)
•
•
•

Monday to Thursday - 12:00 until 00:00
Friday and Saturday – 11:00 until 02:00
Sunday – 11:00 until 00:00

Performance of dance (indoors and outdoors)
•
•
•

Monday to Thursday - 12:00 until 00:00
Friday and Saturday – 11:00 until 02:00
Sunday – 11:00 until 00:00

Late night refreshment (indoors and outdoors)
•

Monday to Sunday – 23:00 until 00:00

Supply of alcohol (for consumption on and off the premises)
•
•
•
2.3

Monday to Thursday - 12:00 until 00:00
Friday and Saturday – 11:00 until 02:00
Sunday – 11:00 until 00:00

The application also includes the following Non-standard timings for all licensable
activities (excluding Late Night Refreshment):
•
•
•

Christmas Eve – until 03:00
Boxing Night – until 03:00
New Year’s Eve – until 03:00

2.4

The application is attached in its entirety as Annex 1. The Plans submitted with the
application are attached as Annex 2.

3.0

LICENSING OBJECTIVES

3.1

All applicants are required to set out in Section M of their application the steps they
intend to take to promote the four licensing objectives. These are:
•
•
•
•

The prevention of crime and disorder
Public safety
The prevention of public nuisance; and
The protection of children from harm.
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3.2

The applicant made one comment in this section and this was under the prevention of
public nuisance heading. It stated ‘Noise management plan for external music events’. A
Noise Management Plan was not supplied with the application but was provided
following comment by Environmental Health (detailed in section 4 of this report).

4.0

RESPONSIBLE AUTHORITIES

4.1

Responsible Authorities under the Licensing Act are notified of all new premises licence
applications. The onus is on each Responsible Authority to determine when they have
appropriate grounds to make a representation.

4.2

The Responsible Authorities are:
•
•
•
•
•
•
•
•
•

4.3

Police
Fire service
Environmental Health (nuisance and health and safety)
Planning Authority
Licensing Authority
Health and Safety Executive
Weights and Measures
the body responsible for Child Protection
the local Director of Public Health

The Police provided a response to the application and agreed the following conditions
with the applicant:
A CCTV system will be installed, operated and maintained on these premises in
accordance with Mid Devon District Councils CCTV operational requirement document
for licensed premises and to the satisfaction of the Chief Officer of Police.
Where the number of people exceeds 250 when attending an outside licensable event,
the DPS shall provide details of the event to the Police and Licensing Authority at least
21 days prior to the event taking place.

4.4

The Police had also made some comments regarding current noise conditions on the
Club Premises Certificate and the prospect of these appearing on the new premises
licence. In the end it was felt that these conditions were no longer suitable and the
Police decided to leave the noise issues as a matter for Environmental Health to deal
with.

4.5

Environmental Health made a response to the application and this is attached as Annex
3. It states:
The applicant must provide a Noise Management Plan detailing the noise control
measures that will be undertaken to control the noise levels from any indoor and outdoor
regulated entertainment taking place at the premises. The noise management plan must
be submitted to and approved by Mid Devon’s Environmental Health Team prior to any
events taking place.

4.6

The applicant subsequently agreed to this and has provided Environmental Health with
a Noise Management Plan which is attached as Annex 4. Environmental Health request
that this Noise Management Plan is attached to the licence as a condition.
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4.7

Following an outdoor music event held at Elmore on 23 May 2015 under a Temporary
Event Notice, Environmental Health emailed the applicant to try and agree a condition
to limit the number of outdoor (licensable) events that could be held under the new
premises licence. This is attached as Annex 5.

4.8

The applicant has provided a response to this which agrees to limit external events
(licensable) involving amplified music to two per year. This is attached as Annex 6.

4.9

Although the above agreements have been made between Responsible Authorities and
the applicant, it is still ultimately up to the Licensing Sub-Committee to decide what
conditions appear on the licence, should they be minded to grant.

4.10

A member of the Environmental Health department will be available to attend the
hearing should the Sub-Committee wish to speak to them.

5.0

OTHER PERSONS

5.1

The Licensing Act allows ‘Other Persons’ to make representations provided they are
received within the 28 day period and relevant. As raised in point 2.1 of this report, as a
result of a change in the 28 day timeline, the Licensing Authority received a total of five
representations too early to be considered against a subsequent application. The
Licensing Authority contacted these five people to explain that they would need to
‘resubmit’ the representations they had made if they wish to still make them. Four of
them subsequently did.

5.2

To be considered a relevant, a representation must relate to the likely effect of the grant
of a licence on the promotion of one or more of the licensing objectives. The licensing
authority will not accept representations considered to be frivolous or vexatious.

5.3

In this case the licensing authority has received a total of nine valid representations from
Other Persons. Eight of these are from households in Kings Crescent and the remaining
representation is from Tiverton Hotel.

5.4

All of the representations are attached as Annexes 7 – 15.

5.5

As a brief summary, all of the representations relate to the prevention of public nuisance
licensing objective and concerns about noise from licensable activities. A number of
them specifically mention the outdoor music element of the application as their main
objection, especially if events are to be held outside on a more frequent basis than has
previously occurred.

5.6

For the benefit of the Sub-Committee, previous outside events have been held under
Temporary Event Notices. As an example of frequency and number, since 2012
Temporary Event Notices have been submitted for the following dates:
o
o
o
o
o
o
o
o

19 May 2012
25 August 2012
8 June 2013
17 August 2013
17 May 2014
24 May 2014
11-13 July 2014
23 May 2015
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5.7

There appear to be two points raised in the representations that are not relevant. Firstly,
the noise from fireworks which in itself is not a licensable activity and secondly, the fact
that in the past ‘drunk people coming from events at Elmore have damaged garden
fences’. The licence holder cannot reasonably be held accountable for the actions of
customers beyond the immediate area surrounding the premises. An individual who
engages in anti-social behaviour, like in this example, is accountable in their own right.

5.8

A map showing the location of the residents and the business that have made
representations in relation to the premises will be made available at the hearing to assist
members.

6.0

LICENSING POLICY

6.1

The Licensing Act requires the Council as the Licensing Authority to formally adopt a
policy setting out how it will deal with its duties under the Act. That policy must be
reviewed every five years and this Council formally adopted the current policy on 18
December 2013 and it came into effect 7 January 2014. It includes the following:

6.2

The Licensing Authority has a duty to carry out its licensing functions with the aim of
promoting the four licensing objectives. (Paragraph 3.1)

6.3

The Authority will expect applicants and licence holders to demonstrate that they have
given thought to and have in place adequate measures to ensure that the operation of
their premises will not have an adverse effect on the quality of life of persons living
and/or working in the vicinity of the premises. (Paragraph 4.1.4)

6.4

In determining a licensing application, the overriding principle adopted by this Authority
will be that each application will be determined on its own merits. (Paragraph 5.3.1)

6.5

Conditions are crucial in setting the parameters within which premises can lawfully
operate. Any contravention of a condition on a premises licence or club premises
certificate is a criminal offence so it is essential that conditions are worded clearly,
precisely and unambiguously. In addition, conditions must:
•
•
•
•
•
•
•
•

be appropriate, reasonable and proportionate
be enforceable
not duplicate other statutory requirements
be relevant to the particular type, location and character of the premises concerned
not be standardised
should be justifiable and capable of being met
not replicate offences set out in the Act or in other legislation
be written in a prescriptive format (Paragraph 7.2)

6.6

Members must have regard to the policy when making their decision and are requested
to bring their own copy to the hearing.

7.0

GOVERNMENT GUIDANCE

7.1

Members are also obliged to have regard to the Guidance produced under S.182 of the
Licensing Act 2003. The relevant version for this application was published in March
2015. It includes the following:

7.2

Each application must be considered on its own merits and in accordance with the
licensing authority’s statement of licensing policy; for example, if the application falls
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within the scope of a cumulative impact policy. Conditions attached to licences and
certificates must be tailored to the individual type, location and characteristics of the
premises and events concerned. This is essential to avoid the imposition of
disproportionate and overly burdensome conditions on premises where there is no need
for such conditions. Standardised conditions should be avoided and indeed may be
unlawful where they cannot be shown to be appropriate for the promotion of the
licensing objectives in an individual case. (Paragraph 1.17)
7.3

Conditions relating to noise nuisance will usually concern steps appropriate to control
the levels of noise emanating from premises. This might be achieved by a simple
measure such as ensuring that doors and windows are kept closed after a particular
time, or persons are not permitted in garden areas of the premises after a certain time.
More sophisticated measures like the installation of acoustic curtains or rubber speaker
mounts to mitigate sound escape from the premises may be appropriate. However,
conditions in relation to live or recorded music may not be enforceable in circumstances
where the entertainment activity itself is not licensable. Any conditions appropriate to
promote the prevention of public nuisance should be tailored to the type, nature and
characteristics of the specific premises and its licensable activities. (Paragraph 2.16)

7.4

As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where provisions in other legislation adequately protect those living
in the area of the premises. But as stated earlier in this Guidance, the approach of
licensing authorities and responsible authorities should be one of prevention and when
their powers are engaged, licensing authorities should be aware of the fact that other
legislation may not adequately cover concerns raised in relevant representations and
additional conditions may be appropriate. (Paragraph 2.17)

7.5

Where applications have given rise to representations, any appropriate conditions
should normally focus on the most sensitive periods. For example, the most sensitive
period for people being disturbed by unreasonably loud music is at night and into the
early morning when residents in adjacent properties may be attempting to go to sleep or
are sleeping. This is why there is still a need for a licence for performances of live music
between 11 pm and 8 am. In certain circumstances, conditions relating to noise
emanating from the premises may also be appropriate to address any disturbance
anticipated as customers enter and leave. (Paragraph 2.18)

7.6

As a matter of practice, licensing authorities should seek to focus the hearing on the
steps considered appropriate to promote the particular licensing objective or objectives
that have given rise to the specific representation and avoid straying into undisputed
areas. A responsible authority or other person may choose to rely on their written
representation. They may not add further representations to those disclosed to the
applicant prior to the hearing, but they may expand on their existing representation.
(Paragraph 9.36)

7.7

In determining the application with a view to promoting the licensing objectives in the
overall interests of the local community, the licensing authority must give appropriate
weight to:
• the steps that are appropriate to promote the licensing objectives;
• the representations (including supporting information) presented by all the parties;
• this Guidance;
• its own statement of licensing policy. (Paragraph 9.37)
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8.0

DETERMINATION

8.1

The Committee must take such steps as it considers appropriate for the promotion of the
licensing objectives. This may include:
•
•
•
•
•

Granting the licence as applied for
Granting the licence subject to appropriate modifications necessary for the
promotion of the licensing objectives
Excluding from the scope of the licence any of the licensable activities to which
the application relates
Refusing to specify a Designated Premises Supervisor
Rejecting the application

8.2

Reasons should be given for the decision which set out the matters taken into
consideration and why such a decision was arrived at.

8.3

Members have five working days from the conclusion of the hearing to make a decision.

8.4

An adopted procedure for Hearings is available as Annexe 16. This should help guide
all parties through the hearing process.

9.0

APPEAL

9.1

If any party (i.e. applicant or ‘other person’) is dissatisfied with the decision made then
they have the right of appeal to the Magistrates’ Court within 21 days of formal
notification of the decision.

LIST OF ANNEXES TO THIS REPORT
•

Annex 1: Premises licence application

•

Annex 2: Plans submitted with the premises licence application

•

Annex 3: Environmental Health Representation

•

Annex 4: Noise Management Plan submitted by Elmore

•

Annex 5: Email from Environmental Health to applicant re. Number of events

•

Annex 6: Applicants response to Environmental Health email re. Number of events

•

Annex 7 - 15: Representations from Other Persons

•

Annex 16: Hearing Procedure

Contact for any more information
Background Papers
Circulation of the Report

Simon Newcombe
Public Health Manager
S.182 Guidance to Licensing Act 2003 & MDDC
Statement of Licensing Policy
Applicant / ‘Other Persons’
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MID DEVON DISTRICT COUNCIL
Licensing Committee
Procedure for Hearings
1.

Introduction

The hearing will be conducted in accordance with The Licensing Act 2003 (Hearings)
Regulations (2005). The Sub-Committee will follow the procedure set out below at all
hearings under the Licensing Act (2003)
2

The Officers

2.1

Each Sub-Committee will comprise of three Councillors of Mid Devon District Council
who will hear applications made under the Licensing Act (2003)

2.2

The Committee will be attended by a:
(a)

A Licensing Officer

(b)

Representative of Legal Services

(c)

Representative of Member Services

2.3

The role of the Licensing Officer will be to introduce the application, outline the
relevant facts and any issues involved through the presentation of their report

2.4

The role of the representative of Legal Services will be to deal with any questions of
law, matters of practice and procedure and where appropriate assist the SubCommittee in formulating the reasons for its decision. They may ask questions of
parties and witnesses in order to clarify the evidence and any issues in the case.

2.5

The role of the representative of Member Services will be to make a record of the
proceedings both by way of notes of the evidence given and a minute of the decision
reached, inclusive of the reasons for the decision.

3.

Procedures at the hearing

3.1

The Chair of the hearing will introduce the members of the Sub-Committee and the
Officers present at the hearing.

3.2

The Chair will introduce the matter to be resolved, and will ask the parties present at
the hearing to introduce themselves.

3.3

The Chair will outline the procedure to be followed at the hearing.

3.4

Upon the failure of a party to attend the hearing, the Sub-Committee will decide
whether to adjourn the matter, or proceed in the party’s absence. If the decision is
taken to proceed, the party’s written application or representation will be taken into
account.

3.5

The Sub-Committee will consider whether the hearing should be held in public or
private session. The hearing will usually be heard in public except where the Sub-

Committee decide that it is in the public interest for the public to be excluded from a
particular hearing, or part thereof or where the Sub-Committee make a resolution that
the public and the press be excluded from the hearing, on the basis that either
confidential or exempt information is likely to be disclosed.
3.6

The Sub-Committee will decide whether to grant any written request made by a party
for permission to call a witness at the hearing. Any request may not be unreasonably
withheld.

3.7

The Sub-Committee will consider any requests to present any new evidence or
information that has not already been disclosed to all the parties and the SubCommittee. The general rule is that the Sub-Committee must not consider information
or evidence that was not disclosed to it or to the other parties prior to the hearing taking
place, although all parties at the hearing can agree to that extra information being
considered on the day of the hearing.

3.8

The Sub-Committee will consider any requests to call witnesses and will make a
decision on such requests.

3.9

The Sub-Committee will consider any requests for permission to ask questions of other
parties. The Sub-Committee will consider whether asking questions is required in order
for it to consider the case properly. If permission is given to one party to ask questions,
it will usually be given to all other parties at the hearing.

3.10 The Sub-Committee will decide the length of time that each party will be allowed to
present their case.
3.11 The hearing will take the form of a discussion to be led by the Sub-committee
3.12 The Chair will ask the Licensing Officer to outline the matter before the SubCommittee.
3.13 Where the written evidence or information provided by the applicant, responsible
authorities and/or interested parties have raised legal issues or submissions, the Chair
may request that any legal representatives present at the hearing and the legal
representative of Legal Services address the Sub-Committee on the legal points
raised.
3.14 The Applicant will make their case first either personally or through a representative.
The Applicant may give further information in support of the application, but only in
response to a point upon which the authority has given notice that it will want
clarification.
3.15 Documentary
evidence
or
other
information
produced
by
the
Applicant may be considered, provided this has been produced prior to the hearing, or
if not, with the consent of all the other parties. It may be necessary in some
circumstances for the hearing to be put back until later in the day so that parties may
consider additional information which is produced at the hearing.
3.16 The Applicant may then be questioned by members of the Sub-Committee. Questions
will either be directed through the Chairman, or put directly by members with the
agreement of the Chairman.

3.17 The Applicant may call any witnesses in support of his application, if this has been
permitted by the Sub-Committee. The witnesses will address the Sub-Committee,
which may then ask any question of the witnesses.
3.18 When the Applicant has completed the presentation of their case, the representatives
of any responsible authorities who have made relevant representations address the
Sub-Committee, and may be questioned by members of the Sub-Committee.
3.19 Witnesses may be called by the responsible authorities where permitted by the SubCommittee. Documentary or other information produced on behalf of the responsible
authority may be considered
3.20 Thereafter, other persons address the hearing, and they may be questioned by
members of the Sub-Committee.
3.21 Witnesses who are permitted to be called in support of the submissions of the
interested parties are then questioned by members of the Sub-Committee.
Documentary or other information produced on behalf of an interested party may be
considered
3.22 Where the Applicant is a responsible authority or an interested party the licence holder
will present their case after the applicant followed by any responsible authorities and
then interested parties.
3.23 After the conclusion of the evidence, each party may sum up their case, by addressing
the sub-committee in the order in which they presented their case.
3.24 The Sub-Committee will either leave the hearing room to deliberate or ask all parties to
leave the room.
3.25 Depending on the nature of the application, a determination of the case may be made
either at the conclusion of the hearing or within 5 working days.
3.26 Where the case is determined at the end of the hearing the Chairman will read the
Sub-Committee’s determination aloud together with the terms of the decision made and
the reasons for such decision.
3.27 The Chairman will thank everyone for their contributions, and closes the meeting, or
moves on to the next item on the agenda.
4.

After the Hearing

4.1

Once the meeting of the Sub-Committee has been concluded, Member Services will
prepare minutes of the hearings.

4.2

The Licensing Officer will issue a notice to all of the parties involved (whether present
at the hearing or not), outlining the decision of the Sub-Committee.

